the more competent lawyer and, because of economic considerations, is often performed on an assembly line basis. 9 Economics affect the quality of civil work as well. The cost of litigation has risen beyond the means of most individuals and of businesses of modest size, and lawyers often must choose between pricing their services out of the market and being inadequately prepared. It is also possible that because vast numbers of new lawyers have been admitted to the bar in recent years, more trial work is in the hands of relatively inexperienced counsel. 10
The client who suffers the consequences of an inadequate performance has some remedies. A criminal defendant may appeal or seek post-conviction relief by writ of habeas corpus. In addition, any client can sue his lawyer for damages caused by malpractice. But, as we shall see, courts are reluctant to reverse convictions on the ground of incompetence of counsel, and malpractice damages are costly and difficult to recover and may well be inadequate." The questions therefore arise whether trial judges can and should monitor the performance of counsel and take action sua sponte when it is necessary, 12 whether to do so would be consistent with the of Defense Counsel's Performance: The Normal Competency Test, 1976 U. ILL. L.F. 407, 408-11 (1976) .
9 See, e.g., Argersinger v. Hamlin, 407 U.S. 25, 34-36 (1972) ; id. at 57 n. 21 (Powell, J., concurring); Bazelon, supra note 8.
1o Even with the implementation of proposals for improved trial advocacy training, the judge's problem of how to deal with incompetent counsel is not likely to disappear. See, e.g., DEviTT COMM. REP., supra note 6, supp. A at 14:
It seems appropriate to note, however, that even if fully effective remedies are fashioned for the causes related to the competence and proficiency of counsel, problems of substandard representation of litigants will remain and may even grow, unless remedies are also fashioned for causes relating to high costs of litigation and causes relating to effective judicial supervision of trials. (Emphasis added). adversary process and with relevant constitutional principles, and how and under what circumstances a judge might act. These questions have received little attention, most previous discussion having focused on appellate and habeas corpus remedies. 1 3 This Article addresses some of the questions raised by sua sponte intervention. First, it argues that prophylactic action by the trial judge is consistent with our commitment to the adversary system and with relevant constitutional principles. It also argues that those principles require the judge to take steps to ensure that counsel is competent. Then, it rejects the contention that the alternatives to intervention -direct and collateral review, and malpractice actions -are adequate. Finally, having concluded that the trial judge should monitor lawyers' performances, it develops guidelines for intervention in both criminal and civil litigation.
I. THE IMPLICATIONS OF THE ADVERSARY PROCESS
We are committed to the adversary process as the best, even if imperfect, method of finding the truth and administering justice. 14 "Truth," Lord Eldon said, "is best discovered by powerful statements on both sides of the question." 1 5 A critical assumption underlying our commitment to this process of the United States District Court, Northern District of California. The judge is expected to act, unilaterally if necessary, to enforce the professional obligations of attorneys. See, e.g., In re Abrams, 52z F.2d 1094, o99 (3d Cir.), cert, denied, 423 U.S. 1038 (1975) ; In re Carroll, 416 F.2d 585, 587 (ioth Cir. 1969) . Among these obligations is the duty to adhere to the ABA Canons of Professional Ethics and the ABA Code of Professional Responsibility. Canon 6 states, "Because of his vital role in the legal process, a lawyer should act with competence and proper care in representing clients." Disciplinary Rule 6-ioi further defines this obligation:
(A) A lawyer shall not: (i) Handle a legal matter which he knows or should know that he is not competent to handle, without associating with him a lawyer who is competent to handle it.
(2) Handle a legal matter without preparation adequate in the circumstances.
(3) Neglect a legal matter entrusted to him. 13 See, e.g., Bines, Remedying Ineffective Representation in Criminal Cases: De- partures from Habeas Corpus, 59 VA. L. REv. 927, 932, 943-45 (1973) .
34 The adversary system is not without its critics, however. See, e.g., Frankel,
The Search for Truth: An Umpireal View, 123 U. PA. L. REV. o3r, 1032 REV. o3r, (1975 (contending that the system "rates truth too low among the values that institutions of justice are meant to serve"). Judge Frankel sees the judge's task to be "to promote through the trial an objective search for the truth," id. at 1035, and objects "that our system does not allow much room for effective or just intervention by the trial judge in the adversary fight about the facts," id. [Vol. 93:633 is that it will be operated by competent lawyers. Lawyers must be able to make the innumerable decisions which, although often procedural, shape the litigation and direct it toward its eventual outcome. 16 Criminal defense counsel must decide or recommend whether to plead guilty, waive the right to a jury, take the stand, object to evidence, and take an appeal. Counsel in civil litigation must decide which claims or defenses to assert, what forum to select, what discovery to conduct, and what scope to give to the trial. Another assumption underlying our commitment to the adversary system is that each lawyer will present the strongest statement that can fairly be made .for his side of the case. 17 The lawyer's ability to marshal and present facts and law to support a client's cause is critical to the process.1 8 As Justice Brennan observed in his dissent in Wainwright v. Sykes, we "traditionally have resisted any realistic inquiry into the competency of trial counsel," preferring instead "to indulge the comfortable fiction that all lawyers are skilled or even competent craftsmen in representing the fundamental rights of their clients." 1 9 The facts refute this fiction. Putting aside the cases of marginal performance or simple human error, trial counsel at times perform with such manifest incompetence that litigants' rights are prejudiced. When that occurs, the adversary process has effectively ceased to function. The judge then faces the choice of taking over from counsel or allowing the case to stumble toward a fortuitous result.
Intervention does present certain undeniable difficulties. It requires the judge to depart from his traditional neutral rule.
Moreover, inquiry into counsel's litigation strategy could jeopardize the confidential relationship between counsel and client and impair the adversary process. 20 RELATING TO TRIAL COURTS 5 (1976) ("The premise of the adversary system is that each party has the incentive and ability to present all pertinent legal and factual submissions supportive to his position and that the parties' combined efforts enable the court to make a fully informed decision.") [hereinafter cited as TRIAL COURTS]. 18 For if, as Chief Judge Kaufman writes, "lawyers fail as advocates for want of skill or dedication, then judges surely will fail as well, and the coin of justice will be debased beyond recognition." Kaufman, The Court Needs a Friend in Court, 6o A.B.A.J. 175 (1974) . See also United States v. Wright, 568 F.2d 142, 143 (9th Cir. ,978) ('It is the duty of counsel to assist the court, as well as the client .... [The court] must be wary lest its inquiry and standards undercut the sensitive relationship between attorney and client and tear the fabric of the adversary system.... For the law to encourage a wide-ranging inquiry, even after trial, of intervention may have a chilling effect on the freedom of counsel to act in the manner which he thinks will best serve his client, whether the court approves or not. 21 But the interest in preserving the adversary process militates more strongly in favor of intervention than against it. We long ago came to accept that process as more than a game and the judge's role in it as more than that of a moderator charged with seeing that the rules of the game are observed. 22 Inasmuch as the administration of justice is the judge's ultimate responsibility, he cannot be indifferent to events which diminish the quality of justice in his court. 23 The propriety of sua sponte intervention is unquestioned when counsel's conduct disrupts the proceeding. 24 Its propriety should be equally clear when counsel is manifestly incompetent. For the effect of incompetence on the administration of justice, even if less dramatic, is likely to be just as destructive.
When incompetence is so serious as to lead to reversals on appeal or to subsequent malpractice actions, the administration of justice is destabilized. Reversals and damage awards stemming from a lawyer's failure to perform adequately impair the orderliness, predictability, and fairness of the judicial process and undermine public confidence. Even where lawyers' incompetence is not so serious as to justify reversal, the administration of justice suffers if one side is not adequately represented and inadvertent defaults occur.
The concern for lawyer competence, therefore, is not an into the conduct of defense counsel would undercut the fundamental premises of the trial process and transform its essential nature. See also Mitchell v. United States, 259 F.2d 787, 792-93 (D.C. Cir.), cert. denied, 358 U.S. 85o (i958).
21 That the adversary system at times expects more of counsel than the trial judge would like was recognized by the Seventh Circuit in In re Dellinger, 461 F.2d 389, 400 (7th Cir. 1972) ("Attorneys have a right to be persistent, vociferous, contentious, and imposing, even to the point of appearing obnoxious, when acting in their client's behalf. An attorney may with impunity take full advantage of the range of conduct that our adversary system allows.").
22 See, e.g., Quercia v. United States, 289 U.S. 466, 469 (I933) ("In a trial by jury in a federal court, the judge is not a mere moderator, but is the governor of the trial for the purpose of assuring its proper conduct and of determining questions of law."). See also United States v. Powe, 591 F.2d 833, 842-43 (D.C. Cir. 1978 
RIGHTS
Our dedication to the due process of law matches the commitment to the adversary system. A person with legitimate grievances is entitled to a meaningful hearing, including adequate notice and an opportunity to confront adverse witnesses and present evidence and argument on his behalf. 26 The judge cannot be indifferent to a lawyer's incompetence; when the fairness of a trial is frustrated or jeopardized by manifest incompetence of counsel, due process may be denied as surely as if no hearing had been held.
27
Principles of due process, applicable to legal proceedings generally, are enlarged and reinforced by the sixth amendment governing criminal trials. The criminal defendant is entitled to receive a speedy and public trial before a fairly chosen jury, to be given notice of the charges against him, to confront the witnesses against him, to compel the attendance of witnesses in his favor, and to have the assistance of counsel. In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
rights are absolute and the denial of any of them results in automatic reversal.
29
The criminal defendant's right to the assistance of counsel has evolved significantly in the last fifty years. Since Powell v. Alabama, 30 which held that the defendant is entitled to "effective aid in the preparation and trial of the case," ' 31 the Supreme Court has substantially enlarged the scope of that right. As now interpreted, the right to counsel is binding on state as well as federal courts, 3 2 extends to all cases in which the defendant is ultimately imprisoned, 33 and is not surrendered in the absence of a knowing and voluntary waiver.
34
Structural inhibitions on the effective assistance of counsel, such as rules or orders restricting counsel from conferring with the defendant during a recess between direct and cross-examination, 35 barring the defendant from giving testimony by way of direct examination by his counsel, 3 6 or denying defense counsel a closing argument in nonjury cases, 37 have been held to be categorically prohibited regardless of whether they are shown to be prejudicial. Reservations about having trial judges openly monitor the performance of counsel, and intervene when necessary, are likely to persist. They are founded on the traditional conception of the judge's role, buttressed by the belief that criminal defendants may be better protected against the shortcomings of counsel by subsequent judicial review, since appellate judges unaffected by the adversarial battle can evaluate counsel's performance more objectively. 4 3 They are also supported by an assumption that malpractice actions provide an adequate relief to clients in both criminal and civil cases. It is therefore appropriate to examine the adequacy of these alternatives to intervention.
A. Appellate Review of Convictions
Although appellate review, founded on the reviewing court's general supervisory power over the lower courts, is broad in theory, it suffers from structural and doctrinal limitations which reduce its effectiveness as a remedy for the violation of the right to effective counsel. 44 The structural limitations arise because an appellate court is bound by the record of the trial court; it lacks the benefit of observing counsel in action. As a result, most of the trial lawyer's prep- Cir. 1967) . The distinction between direct and collateral review, although theoretically valid, appears, however, to have had no practical impact on the scope of review of claims of ineffective representation. The courts seem generally to have looked to the sixth amendment as the basis for review.
[Vol. 93:633 aration and performance will be difficult to evaluate. The lifeless and fragmentary appellate record 45 will provide few insights into, and a poor perspective of counsel's knowledge of the law, capacity to analyze and plan, and ability to conduct effective direct and cross-examination of witnesses. This problem will be magnified to the extent that the lawyer was incompetent. In such a case, the record is likely to be particularly deficient.
Even assuming the appellate court has acquired an understanding of the proceedings below adequate to enable it to pass on the issue of competence, it faces the doctrinal problem of deciding what to do if it finds evidence of incompetence. This problem has received attention in recent years as courts have begun to adopt more stringent constitutional standards for evaluating counsel competence. As long as the courts adhered to the former standard, which required a finding that the trial amounted to a "farce or mockery" before a conviction would be reversed, 46 the cases in which remand for a new trial was held justified were few but clearcut; a new trial was granted only when the accused had in effect been deprived of any trial at all. Since McMann v. Richardson, 47 however, in which the Supreme Court seemed to approve the adoption of a minimum standard based on reasonable expectations of competence, most appellate courts have abandoned the "farce and mockery" rule for some type of reasonableness standard patterned on the language of the McMann decision. 4 8 Giving content to such a standard is an elusive and subjective task.
While some courts have sought to establish guidelines to define what is minimally competent, most have recognized that the determination must depend on the circumstances of each case. 4 
198o]
incompetence could be defined, courts might be loath to reverse judgments on this ground, believing that such an action would serve little useful purpose. Appellate decisions normally establish guidelines for trial court conduct; reversals serve as a deterrent against future departures from these guidelines by the lower court. Since trial judges customarily are thought to have little control over inadequate performance by counsel, appellate courts might decide that reversal would fail to serve that purpose. 50 Probably the major limitation on the effectiveness of appellate review to vindicate a party's right to competent counsel is the rule that, in the absence of "plain error," the appellate court generally will not consider a ground raised for the first time on appeal. 5 ' Thus, errors or omissions by trial counsel -such as a failure to make an objection, to raise a defense, or to request a jury instruction -are ordinarily barred as grounds for appeal unless the error can be demonstrated to have been so serious that prejudice to defendant resulted. In this fashion the appellate courts attempt to resolve the dilemma of incompetent counsel who, by creating the necessity for appeal, creates at the same time the bar to review. Courts have been more reluctant to notice plain error when counsel below was retained by the defendant than when counsel was appointed. (I979) . A survey of the cases decided by the Kentucky appellate courts in one year involving evidentiary issues disclosed some 28 types of procedural defaults, ranging from failure to object to incompetent evidence to failure to file a transcript of the record on appeal, and [Vol. 93:633 Nevertheless, a different rule would reduce the administration of justice to chaos. Judgments after trial would be robbed of finality if almost any tactical decision were subject to reexamination and any significant omission of counsel a ground for a new trial. Counsel would have little incentive to employ effective trial advocacy at the first trial since errors and defaults would provide the basis for a new trial. As a consequence, the trial courts, deprived of effective advocacy, would bear a greater burden and face increasing numbers of retrials. Finally, more defendants would go free because witnesses would become unavailable and memories would fade by the time the appeal is concluded.
B. Review in Collateral Proceedings
The impediments to review are even more formidable where the defendant seeks collateral relief. A criminal defendant can obtain such relief in federal court by petitioning for a writ of habeas corpus. The writ is available only where the petitioner is detained in violation of the Constitution, laws, or treaties of the United States. 53 Although denial of the effective assistance of counsel provides a constitutional basis for review, and although most circuits have abandoned the farce and mockery standard for one based on what may reasonably be expected, no court has held collateral relief to be available simply upon a showing of ineffectiveness. Before granting a new trial, they have required a further demonstration that the ineffectiveness resulted in prejudice to the defendant or that it was likely to have had an effect on the outcome. These obstacles combine with other obstacles to collateral relief, which are based on respect for the functions performed by the trial courts, recognition of the need for finality, and concluded that frequently "a significant part of a criminal appeal is resolved on some basis other than its merits. awareness of the perishable character of evidence. 55 For example, failure to make a timely objection to a due process violation will generally be treated as a waiver. 5 6 A failure to comply with state procedural requirements, such as a rule requiring that objections be made contemporaneously, will bar relief in the absence of a showing of cause and resulting prejudice. 5 7 A voluntary and intelligent guilty plea will cut off preexisting defenses and objections.
5 8
This gloss on the federal habeas remedy underlines the crucial importance of competence of trial counsel. Although the availability of competent legal assistance is a premise underlying these rules, 5 9 proving that the requisite degree of competence did not exist is, for the reasons discussed, a difficult task. Aware that counsel must make numerous tactical decisions in the course of the trial, courts will probably be reluctant to grant relief so long as the decision complained of is one which a competent attorney could have made, regardless of whether in the particular case it was the product of incompetence and adversely affected the defendant's rights.
60

C. Legal Malpractice Actions
Thus, for a variety of reasons, appellate and collateral review do not obviate the need for prophylactic action by the trial court. Similarly, actions for damages based on legal malpractice are unlikely to provide effective relief to clients in either criminal or civil litigation. Even if the client is knowledgeable and sophisticated enough to recognize that his lawyer has failed him and that a legal malpractice action is available, 6 1 and even if he has the initiative, endurance, and re- sources to maintain such an action, the obstacles to success are formidable. It is true that the elements of a legal malpractice claim are no different than those for other professional malpractice actions. 6 2 However, establishing these elements poses a series of problems unique to legal malpractice suits.
To prove a breach of duty by his former lawyer, the client must retry the underlying litigation.
63 This "suit within a suit" brings with it many of the difficulties and diseconomies of other kinds of after-the-fact scrutiny. 64 Also, where the underlying trial was a civil action, the boundary between competence and incompetence is even more difficult to define than in criminal cases. 65 The elements of a cause of action in tort for professional negligence are: (i) the duty of the professional to use such skill, prudence, and diligence as other members of his profession commonly possess and exercise; (2) a breach of that duty; (3) a proximate causal connection between the negligent conduct and the resulting injury; and (4) actual loss or damage resulting from the professional's negligence.
See also RESTATEMENT (SECoND) OF TORTS § 299A (1965) Often the hardest problem is establishing that the client was damaged by counsel's incompetence. In civil cases it is well-settled that the client must prove that a more favorable outcome would have resulted but for his attorney's incompetence, proof that will often be speculative at best. 69 The outcome of any action is subject to so many uncertainties that the causal role of counsel may defy proof. This problem becomes even more complex when the client's contributory neg- A Los Angeles Superior Court judge was recently reported to have upheld a $400,000 jury verdict returned against a lawyer who had negligently failed to pursue a product liability claim against the manufacturer of a defective punch press that cut off its operator's right index finger. Instead the lawyer had obtained a workers' compensation award of about $6,500. NAT'L L.J., Aug. 20, 1979, at 4, col. i. 69 See, e.g., Kilmer v. Carter, 274 Cal. App. 2d 8i, 78 Cal. Rptr. 8oo (x969); Annot., 45 A.L.R.2d 5, 9--2I (1956) . In Kilmer, judgment for the defendant attorney was affirmed, despite his negligent failure to file an appellate brief, because the client, having failed to produce evidence of the probable outcome of a retrial, had not proved he would have prevailed on appeal. Geddie affirmed a finding that the defendant criminal defense attorney's negligence in failing to raise a double jeopardy defense resulted in eight months of illegal confinement of the plaintiff. The trial judge's award of $7,000 per month, based on the plaintiff's imprisonment at the state penitentiary, was reduced by the court of appeals to $x,5oo per month because, but for the plaintiff's own misconduct, he would have spent the time at a minimum security facility. ison with other performances ranging over a broad spectrum of skill, experience and diligence. It is influenced by the observer's perspective and his knowledge of the facts and circumstances of the case. Without that knowledge, not usually fully accessible to the trial judge, litigation strategy is difficult to evaluate. Evaluation, moreover, must eschew the trial judge's idealized conception of how he would have tried the case in favor of what could reasonably be expected. 74 The trial judge's discretion, consequently, must be guided by an awareness that the assertion of judicial power can have serious consequences for the independence of counsel, the integrity of the attorney-client relationship, and the proper functioning of the adversary process. Yet caution must not deter action where judicial passivity would invite injustice. When there is a need to exercise judicial power, the fear of abuse should not be a ground for accepting the evils at which the power is aimed.
In presiding over any trial, the judge seeks to achieve fairness. 75 Where the law affords him discretion in the application of substantive or procedural rules, fairness normally will guide its exercise. Since the competence of counsel is an element of a fair trial, achieving fairness will require the monitoring of counsel's performance and intervention in appropriate circumstances. This does not require the judge to evaluate the relative efficacy of trial tactics or to determine whether counsel's performance should receive a passing grade. Nor is the trial judge called upon to rule whether counsel's performance satisfies one of the minimum standards formulated by the appellate courts or whether a party is being denied effective representation. Instead, his function is to remedy observed deficiencies before it is too late, resorting always to the least intrusive measure adequate to the need.
Nevertheless, the decisions of appellate courts in cases of alleged incompetence of counsel are relevant to the present analysis. They illuminate the scope of defendants' rights and the areas where incompetence of counsel, if left unremedied, 74 See the discussion at pp. 642-46 supra. See also Moore v. United States, 432 F.2d 730 ( 3 d Cir. 1970), where the court described some of these difficulties as follows:
The artistry of the advocate is difficult to judge retrospectively because the elements influencing judgment usually cannot be captured on the record. The kaleidoscopic range of possibilities often seems limitless, and it is proverbial that the finest ideas emerge on the way back from the courthouse. The advocate's work, therefore, is not readily capable of later audit like a bookkeeper's. Id. at 736-37. 75 See note 73 supra.
[Vol. 93:633 may lead to reversible error. The purpose of this discussion, however, is not to help trial judges avoid reversals as much as to serve as a guide to judicial monitoring and intervention to the end that lawyer incompetence will not be permitted to impair the fairness of the judicial process.
A. In the Criminal Process z. Pretrial Phase. -The trial judge's concern with the effectiveness of the assistance of counsel begins with the appointment of counsel. Defendants lacking the resources to retain counsel are constitutionally entitled to appointed counsel. 76 The appointment must be made sufficiently in advance of trial to allow counsel a reasonable time for preparation or the trial must be continued. 77 The judge should make an independent judgment whether there is sufficient time to prepare, for either counsel or the defendant may, for reasons of their own, fail to request a continuance even where one is needed. 78 Finally the judge should consider objections to the appointed counsel made by the defendant and satisfy himself of the competence of the attorney being appointed. Once counsel has appeared or has been appointed, the judge must not tolerate procedural or structural impediments to effective assistance. The defendant must be given adequate opportunity to consult with counsel in private, and to have counsel present at every "critical stage in a criminal proceeding, ' ' 80 including the preliminary hearing, the arraignment, and any lineup for identification. If at any time during the proceeding the defendant makes a seemingly substantial complaint about the adequacy of counsel, whether appointed or retained, the judge should conduct an inquiry and make findings on whether bona fide grounds exist for a change of counsel. 82 A unilateral dismissal of counsel by the defendant cannot be taken as a surrender of the right to counsel; the court must conduct an inquiry to determine whether a waiver was intended. 83 A defendant's choice to proceed without counsel confronts the court with the difficult problem of determining whether the waiver was knowing and voluntary. 8 4 Searching inquiry into the defendant's understanding of the direct and potential consequences of the choice must be pursued. 8 5 Even if the defendant's choice is accepted, however, the court should appoint advisory counsel to assist 'both defendant and the court. 8 (1978) . Analytically, the distinction may be relevant to the issue whether there has been a "denial" of effective assistance, see Comment, supra note 73, at 3o8-i6, but not to the trial judge's concern with a fair trial, see note 73 supra. . See also TRIAL JUDGE, supra note 23, § 6.6, at i8o-8i:
A defendant should be permitted at his election to proceed in the trial of his case without the assistance of counsel only after the trial judge makes thorough inquiry and is satisfied that he (i) has been clearly advised of his right to the assistance of counsel, including his right to the assignment of counsel when he is so entitled; (ii) possesses the intelligence and capacity to appreciate the consequences of this decision; and (iii) comprehends the nature of the charges and proceedings, the range of permissible punishments, and any additional facts essential to a broad understanding of the case. 86 See TRIAL JUDGE, supra note 23, § 6.7; cf. Faretta v. California, 422 U.S. 8o6, 834 & n.46 (,975) (state may appoint advisory counsel to assist defendant if requested, even over objection of the accused). The Court also observed that "the trial judge may terminate self-representation by a defendant who deliberately engages in serious and obstructionist misconduct." Id.
[Vol. 93:633 might well be directed to consult with the defendant before the court decides whether to permit him to proceed pro se.
Joint representation by counsel of two or more defendants having actual or potential conflicting interests may deprive one or more of them of effective assistance. 8 7 Defendants may waive the right to separate representation free of conflict, but a waiver will neither be presumed nor found lightly. 8 8 Although courts have taken different views concerning the duty of the trial court to act on its own initiative to deal with apparent conflicts, 8 9 it is clear the court must be alert to the possibility of conflict. When a possible conflict is indicated, the court must either conduct an inquiry, to the extent it can do so consistent with counsel's duty of confidentiality to his client, or simply appoint separate counsel. 90 1076 (5th Cir. i975), the court held that "the trial judge has an obligation... to anticipate conflicts reasonably foreseeable at the outset of the case, when counsel is appointed." Appointed counsel's joint representation of the petitioner and two codefendants on a murder charge arising out of the beating of a cellmate in a reformatory was held to have denied the petitioner effective assistance of counsel because counsel was precluded from choosing to further the petitioner's defense by establishing that another codefendant was the sole participant in the homicide. See also MacKenna v. Ellis, 28o F.2d 592 ( 5 th Cir. 196o) (appointed defense counsel who had pending applications for positions with the prosecuting attorney's office did not satisfy sixth amendment requirement), modified, 289 F.2d 928 (Sth Cir. i96i); TRIAL JUDGE, supra note 23, § 3.4(b) (suggesting that the judge should inquire into potential conflicts whenever two or more jointly charged defendants are represented by the same attorney). Other courts have held that the trial judge must inquire into possible conflicts only after indicia or suggestions of conflict have appeared. Cir. 1978 ). The judge is hampered here by his lack of knowledge of the case and by the restraints imposed by the fifth and sixth amendments and rules of confidentiality. The defendants, moreover, will presumably have already been advised by their counsel that no conflict exists. See also United States v. Partin, Ig80] perceives the possibility of a conflict, he ought not to ignore the problem simply on the strength of counsel's failure to raise it, for the source of the conflict, joint representation, may be the cause of counsel's silence. 9 1 2. Monitoring Trial Preparation. -Adequate preparation lies at the heart of a competent trial performance. 92 It is far preferable for the judge to monitor the adequacy of preparation before the trial begins than to wait until trial when remedial action becomes more difficult. 93 Unfortunately, there are no general and objective standards by which to test the adequacy of counsel's preparation; it turns on the circumstances of each case, the information received by counsel from defendant, the opportunities for making a defense, and the tactical choices mandated by the client's interests.
A starting point may nevertheless be found in the American Bar Association's Standards for the Defense Function, 94 specifying that to be adequately prepared counsel should (i) Confer promptly with the client, discuss all aspects of the case fully and seek to determine all relevant facts; 95 
5, '979).
91 Indicia of potential conflict exist where one defendant might later decide to testify and cross-examination on behalf of the other might become necessary, where one defendant is charged with a substantive offense and conspiracy and a codefendant with conspiracy only, where the degree of active participation in the offense appears to differ between defendants, where by reason of age differences or family relationship one defendant may be in a dominant position over the other, where the circumstances suggest the availability of a defense to one defendant but not the other, or where counsel is paid by only one of the defendants. Reference to these standards alone, of course, will not assure the court that what counsel has done was adequate, correct and fair. But they do provide a checklist for use at appropriate points in the pretrial process when symptoms of incompetence, such as lack of preparation, indicate the need for inquiry. An effective vehicle for pretrial monitoring of counsel's competence is the pretrial conference.' 0 0 Even if brief, such a conference will compel counsel to focus attention on the trial, inform them of their obligations, and disclose evident deficiencies. An agenda would include items such as the following: The court should also consider the pleadings and courtroom performance of counsel in connection with motions and other pretrial appearances to monitor the adequacy of his knowledge of relevant law and procedural rules and mastery of the facts of the case, as well as his capacity to argue in a cogent manner.
criminal trial procedure, and general competence to handle the defense. Serious deficiencies are likely to be disclosed at such a conference, affording the trial judge an opportunity to take preventive action.
Pretrial monitoring will enable the judge to measure the adequacy of counsel's preparation for trial against minimal standards of preparedness. For example, counsel cannot render effective assistance without having made an adequate investigation. 1 0 1 While he has no duty to manufacture a false defense, 10 2 or to undertake a dragnet search simply in the hope of turning up helpful evidence, 1 0 3 he must at least interview eyewitnesses and pursue other evident leads that may provide support for clearly indicated defenses. Only after such an investigation can he advise his client properly and make the required tactical decisions. If counsel's performance at the pretrial conference suggests a serious lack of preparation, the judge might well make discreet inquiries, short of asking the defense to disclose its case, whether, for example, eyewitnesses or alibi witnesses have been interviewed and are likely to be called and about what plans exist to produce other witnesses or exhibits to support particular defense theories. 1 0 4 One aspect of counsel's preparation is obtaining exculpatory and other helpful information in the prosecution's possession to which the defendant may by law be entitled. Under Brady v. Maryland, 0 5 the government has a duty to turn over to the defendant without request only material which is "highly probative of innocence,"' 1 6 that is, evidence the withholding of which would deprive the defendant of a fair trial. The prosecution may, however, have other materials of potential, if lesser, help to the defendant which it must turn over only if Along with investigating the facts, counsel preparing for trial must review the defenses and objections available to the defendant and consider whether and how they are to be raised. The fourth, fifth, and sixth amendments afford a defendant a spectrum of rights ranging from those not subject to waiver to those that are lost if not asserted at the first opportunity. The judge during the pretrial phase must be alert to the protection of these rights by counsel and to the possible need for judicial intervention.
Certain rights may not be waived. For example, due process categorically precludes the trial of any legally incompetent defendant. Regardless of whether counsel raises the issue, therefore, the judge must conduct a hearing whenever circumstances create a bona fide doubt as to defendant's competence. 10 8 Other rights and objections, however, are generally subject to loss by waiver. Certain of those rights, such as the rights to a trial on the charges, to a jury, and to the assistance of counsel, are considered to be so substantial that they can be surrendered only by a knowing and voluntary waiver by the defendant. The judge has a duty to conduct a hearing to satisfy himself, regardless of the representations of counsel, that the waiver is the product of the defendant's decision, reached on the basis of competent legal advice.' 0 9
The largest category of rights consists of "trial-type" rights which, although regarded as substantial, are subject to waiver by the act or omission of counsel." 0 Their assertion turns on tactical decisions "in which the expertise of counsel [is] significant and the defendant's feelings on the matter insignificant." 11 ' Their loss through counsel's action or inaction, is, in the absence of "plain error," not reviewable. 112 See Francis v. Henderson, 425 U.S. 536 (1976) (failure to object to unconsti-these kinds of rights are not to be forfeited through incompetence of counsel, the trial judge must be prepared to intervene. 1
13
Perhaps the most common situation implicating the last category of rights involves the use of evidence which may be subject to suppression because illegally obtained. The judge must begin with the assumption that defense counsel, if competent and prepared, is in the best position to make the tactical decision whether to make the motion. Even when good grounds exist, counsel's judgment may lead him to waive an objection where, for example, he considers the evidence to be on balance more exculpatory than incriminatory. 114 Nevertheless, courts have recognized "alerting circumstances" which obligate the trial judge to investigate the need for a suppression hearing. Such circumstances may exist where there is a serious doubt about the voluntariness of a confession, as, for example, where the defendant displays an abnormal mental or physical condition or obvious ignorance or lack of awareness. 1 15 Similar alerting circumstances should lead the judge to question counsel when a significant default appears imminent, such as a failure to challenge obvious racial bias in the makeup of a grand or petit jury, 116 or to attack a prejudicial misjoinder of counts or defendants which could result in the admission of otherwise inadmissible evidence or keep a defendant off the witness stand under circumstances likely to result in prejudice. 117 3. Pretrial Intervention. -A range of options is available to the court at the pretrial stage should it decide intervention is necessary. When inquiry discloses that counsel appears to be lacking in diligence or skill, but the shortcomings appear to be remediable, the court should consider giving appropriate suggestions, advice or directions to prevent a default, preferably on the record and in the presence of opposing counsel. In case of a serious deficiency, the judge may well admonish or rebuke counsel. 118 But where counsel's inadequacy appears to be so serious that it creates a risk of ineffective representation, the court should advise the client of that fact and of the right to change counsel. If the client declines the advice, the court may require the association of qualified trial counsel or himself appoint advisory counsel to assist the defense." 9 Even where the defendant does not consent, the court may, where gross incompetence has been demonstrated, bar counsel and appoint substitute counsel or require defendant to proceed with different retained counsel. The defendant's right to "obtain private counsel of his own choice . . .must be weighed and balanced against an equally desirable public need for the efficient and effective administration of criminal justice."' 120 Accordingly, courts have appointed substitute counsel or required a defendant unwilling to retain or accept appointed substitute counsel to proceed pro se where counsel had to be barred for disruptive behavior, had been continuously unavailable, or had a conflict of interest.' 2 ' In the recent case 11s The American Bar Foundation survey found that more than 96% of the judges responding had at some time dealt with incompetence by giving "instruction or advice" in chambers, 77% had "rebuked" counsel in chambers, and a majority had given "instruction or advice" in open court. Maddi, supra note 7, at 129. If it becomes necessary to suggest or order the removal of an attorney, the judge of United States v. Rogers ,122 the district court, after declaring a mistrial, granted the government's motion to disqualify defense counsel on the ground of incompetence. Similarly, where counsel is not a member of the bar of the court, leave to appear pro hac vice may be denied or withdrawn for failure to meet minimum standards of competence or conditioned on association of qualified local counsel.
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should keep in mind the court's disciplinary authority over attorney's fees. Cases involving conflicts of interest support the discretion of trial courts to alter fee agreements and even to order the return of fees to the client in the interest of fairness. Cal. Rptr. 654 (1977) . Exercise of that discretion may also be appropriate where, because of counsel's incompetence, a fee agreement is unfair or where prepayment of fees could otherwise preclude the client from discharging an incompetent lawyer. 122 471 F. Supp. 847 (E.D.N.Y. 1979). On motion of the government, and over defendant's objection, the court disqualified an 83-year-old retained lawyer, stating:
Davidson's representation of his client in these proceedings falls far short of the level of competency required of criminal defense counsel. We note again his failure to pursue needed discovery; his failure timely to move for a bill of particulars, severance and change of venue; his lack of preparation for witness examination; his inability to hear the proceedings, with its consequent disruptive effect on the clear presentation of evidence; and his failure to abide by rulings of the court and inability generally to conduct himself before the jury in a manner consistent with his obligation to his client, thereby subverting the integrity of the factfinding process. 46 (1916) . The court must therefore meet the minimal requirements of procedural due process -notice, a meaningful opportunity to be heard, and the statement of a rational basis for the decision -before excluding a member of its bar, even if it is only from participation in a particular case. The right of a lawyer not admitted to the bar of the court to appear pro hac vice is created and defined by the law of the forum. Leis v. Flynt, 439 U.S. 438, 442 (1979) (per curiam) . Whether the right to appear pro hac vice can be denied or withdrawn without procedural due process depends therefore on whether the forum court's law creates a legitimate claim of entitlement "derived from statute or legal rule or through a mutually explicit understanding." Id. Ohio law, involved in the Flynt case, gave out of state lawyers no protected property right to appear pro hac vice; thus, no procedural protections needed to precede the denial of an application to appear. among other things, called obviously hostile FBI agent for no apparent purpose, waived jury although judge who would try case had received damaging inadmissible information about defendant, failed to request fingerprint report though judge bad ordered government to pay for it, and failed to call res gestae witnesses unable to identify defendant). Such behavior, as well as misconduct in general which may result from incompetence, may at some point amount to contempt, a subject beyond the scope of this Article.
power so as to impede the effective performance of counsel. In managing the proceeding in court, he must not permit procedural rules or practices to hamper counsel unduly. 12 9 He must respect the confidentiality of counsel's communications with his client and of his work product. He needs to recognize that a lawyer's approach to a case is individualistic, that tactical judgments will vary, and that a novel strategy may be sound, particularly where the case against the defendant appears overwhelming.
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Having all of these cautions in mind, the judge nevertheless ought continuously to be conscious of threats to the fairness of the trial. His trial experience and legal knowledge should enable him to spot a problematical performance. Beyond that, he should not ignore his intuition, tutored by his observation of many lawyers, about the soundness of the performance of the lawyer before him. 131
5. Intervention at Trial. -As the trial progresses, the opportunity for prophylactic action decreases while the impact of intervention may become more drastic. Judicial intervention must therefore be timely to prevent cumulative damage by incompetence, yet must be undertaken with caution in view of its likely effect on counsel's conduct of the trial and its impact on the jury. But, when intervention is necessary the range of options is generally similar to that available before trial. 1 32 When counsel's conduct of the trial raises a question in the judge's mind concerning competence, he should raise that question with counsel at a sidebar conference or, if the matter is sufficiently serious, in chambers. He must do so promptly if damage is to be avoided. On the other hand, the judge obviously should not make it a practice to query lawyers about their conduct of the case; there must be alerting circumstances to justify the action. 131 Although the emphasis here has been on incompetence of defense counsel, the court ought to monitor the performance of counsel for the prosecution as well, principally in the course of the trial. Manifestly ineffective or overzealous performance by the prosecution not only damages the public interest in the effective enforcement of the criminal laws, but may well result in reversible error where, for example, inadmissible evidence is brought before the jury or improper argument is presented, The suggested means for intervention are equally available to deal with prosecutorial incompetence.
132 See pp. 659-6o supra. For some examples of judicial intervention, see Bazelon, supra note 8, at 16.
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In the first instance, the judge's questions can be entirely innocuous and nonintrusive: Does counsel have further voir dire, wish to exercise any peremptory challenges, or object to questionable evidence being offered? Where an adverse witness appears to have had a strong impact, the court might well point out the fact and ask whether counsel is prepared to cross-examine, and whether pretrial investigation has disclosed a factual basis for cross-examination. Where conduct by the government might have had a prejudicial impact on the jury, inaction by defense counsel might lead the judge to ask counsel what he proposes be done about it. If counsel appears to be unprepared in the course of cross-examining adverse witnesses or examining his own, the court might call a recess, instruct and admonish counsel, and allow additional time for preparation. The court should also alert counsel to a possible default, 1 33 such as the excusing of a witness who might be needed later, a failure to submit jury instructions, or a failure to make a timely motion or objection necessary to protect the record.
The court, however, is not to take over for defense counsel. The court cannot be expected to make evidentiary objections for the defense; but if counsel persists in failing to make valid objections, or is about to waive a critical objection such as one arising under the confrontation clause, the court should inquire whether it is counsel's intention to do so. Nor can the court be expected to take over the questioning of witnesses. While it has been said that the judge may have a duty to elicit those facts necessary to the clear presentation of the issues, which may in extraordinary cases include calling and examining witnesses and adducing evidence, his primary duty is to remain, as well as to appear, impartial; ordinarily he should refrain from extensive or pointed questioning of witnesses.
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Recourse to more drastic measures may sometimes be required. Suggesting or directing a change of counsel in the course of a trial is a step the court should take only when demonstrably necessary. The rights both of counsel and of the defendant must be carefully weighed against the demands of a fair trial. counsel's incompetence, so biased that a fair trial is no longer possible, it is appropriate to declare a mistrial. 136 If granted at the request or with the consent of the defendant, it will not, in the absence of prosecutorial or judicial misconduct, bar a retrial. 1
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In the absence of consent, the judge must find a "high degree of necessity," warranting the subordination of the defendant's right to have the "trial concluded before the first jury impaneled" to the "public's interest in fair trials designed to end in just judgments." 13 8 In such a case, the court should make findings supporting the conclusion that the prejudice to the defendant's cause from counsel's incompetence was so substantial, and the alternative available so inadequate, that a mistrial must be granted. 139 Finally, the judge has the option of ordering a new trial after a guilty verdict. Here the trial judge, however, acts in a capacity similar to that of an appellate court and is bound by the applicable standard of review for ineffective assistance.
6. Post-trial. judge may inquire whether counsel has examined and takes exception to any part of the presentence report and has any additional facts or arguments that the court should consider in imposing sentence. The court should also protect the defendant against loss of the right to appeal by inadvertence or neglect. 142 Rule 32 of the Federal Rules of Criminal Procedure now requires the court to advise the defendant of his rights to appeal and to apply for leave to appeal in forma pauperis after imposition of sentence following trial on a not guilty plea.
7. Feasibility. -Is it realistic to expect a judge, heavily burdened with a growing backlog of criminal cases, to indulge in the apparent luxury of pretrial conferences, sua sponte inquiries into the adequacy of counsel's preparation, and consideration of objections, defenses and posttrial motions? Even if these proposals are feasible in courts having light dockets, how could they be applied in large metropolitan courts where criminal cases are dispatched on an assembly line basis? Final answers to these questions must await experience. But this judge, at least, has found that thorough pretrial proceedings increase lawyer preparation, reduce trial time, and promote negotiated dispositions. Moreover, as lawyers become cognizant of the trial judge's willingness to intervene to assure effective representation, their performance should improve, thus reducing the number of instances in which intervention by the judge is necessary. Finally, the prophylactic approach suggested here should reduce the number of appellate reversals and new trials. In any event, the constitutional mandates for effective representation and fair trial procedures are facts, as is occasional incompetence of trial counsel. Courts must deal with the resulting problems, and to the extent the trial court is able to provide preventive relief, the interests of justice as well as economy and efficiency will be served. plications are more tenuous. The absence of a constitutional right to effective representation 143 and the economic considerations which govern civil litigation make it more difficult to define the appropriate role for the trial judge with respect to incompetence. Nevertheless, if the adversary process is to operate fairly, it is incumbent upon the judge to monitor counsel's performance and intervene where egregious deficiencies appear. The obligation of the judge to do so is accepted without question in those cases where parties are legally incompetent -most commonly cases involving minors or absent parties -and the judge is expected to make an independent judgment concerning their interests. 144 Similarly, in class actions the judge is obligated to determine the adequacy of the representation of class members. 145 It is, of course, not desirable for the judge to take on a similar obligation in civil litigation generally. That he sometimes bears the obligation to consider whether the interests of parties are adequately represented shows, however, that it is within his capacity to monitor the performance of counsel for manifest incompetence and take remedial steps when necessary.
B. In the Civil Process
Lawyers who have tried cases before a judge demonstrably partial to one side may rebel at the thought of judicial intervention, whether to criticize a lawyer or to help him. They may well feel that intervention -even if undertaken solely in the abstract interest of furthering the adversary processjeopardizes the appearance of impartiality. These are valid concerns that the trial judge must keep in mind. There is no reason, however, why the court, without sacrificing the appearance of impartiality, may not take steps to assure that counsel will be adequately prepared for trial, and, in the course of doing so, inquire about claims and defenses suggested by the facts before it; explore with counsel efficient and productive methods of discovery; clarify and define the issues; review the adequacy and admissibility of the testimonial and documentary proof proposed to be offered by each side; and generally oversee the progress of the litigation and keep counsel engaged so as to minimize the risks of defaults due to neglect. Especially in cases where the conduct of one or more attorneys creates doubt about their competence, the court should employ methods for ensuring that they are thoroughly prepared for trial. These include requiring the submission of pretrial memoranda on the issues to be tried, jury voir dire questions, detailed jury instructions, lists of witnesses with a summary of the testimony of each, lists of exhibits, proposed trial objections, and, in The options for intervention in civil cases are similar to those described for the criminal process.1 47 The judge should not hesitate to inquire into counsel's trial strategy where the proposed witnesses and exhibits either fail to address the issues the judge sees in the case or where counsel's approach to the case seems to be deficient. As in criminal cases, these inquiries are better conducted before the trial begins than later.
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While a court-induced change of counsel will be rare, a judge ought to feel free to inform an attorney of any serious grounds to question his capacity to serve as trial counsel, perhaps suggesting the desirability of associating competent trial counsel.
2. The Trial Phase. -The judge's approach to monitoring performance and intervention during a civil jury trial will be similar to what has been described in connection with criminal trials.1 49 While the warning signals will also be similar, they will be more difficult to interpret because of the greater range of legitimate trial tactics in civil cases. Moreover, the judge will be both freer and more restrained than in criminal proceedings; freer because the risk of judicial error is less in a civil trial, and more restrained because incompetence may be more difficult to determine in a civil case.' 5 0 In bench trials, of course, the issue is far less critical inasmuch as there is no restraint on the court's participation in questioning witnesses and counsel to produce a record which it considers adequate for decision.
For the most part, what is suggested here is not a revolutionary departure from the practice of many judges who take an active part in the management of the litigation before 148 See p. 66i supra.
149 See pp. 661-64 supra. ISO Also militating in favor of more liberal intervention is the reluctance of appellate courts to apply the "plain error" rule civil cases to review errors not preserved by objection at trial unless shown to be "fundamental" or "obvious." See generally them. Nevertheless, difficult questions may arise when the apparent incompetence of one side seems to confer a substantive advantage on the other. What, for example, should the judge do when one side presents an apparently meritorious motion for summary judgment but fails to file the necessary affidavit to support a critical factual assertion? Only if the judge accepts the adversary process as an end in itself would he be satisfied to dispose of a contested matter substantially affecting a party's rights knowing that the outcome most likely is the result of one side's lack of attention or skill. It would seem preferable for the judge to do what he feels necessary to satisfy himself that both sides of the case have been adequately presented.
V. CONCLUSION
The judge's role in the adversary process does not include playing back-up counsel for any party. Nor does it require, however, indifference to the fairness with which the process operates. The judge has an inescapable responsibility for the maintenance of professional standards in the courtroom to ensure a fair trial. The discharge of that responsibility need not impair the adversary process; on the contrary, it should strengthen it. Promoting the vigorous and effective representation of both sides in the contest will help rather than hurt the process of finding the truth and achieving a just decision.
The judge, therefore should, in the words of Judge Charles E. Wyzanski, Jr., " [administer] his office true to its traditional limitations as well as to its aspirations."' 15 1 He should consciously include among his judicial concerns the performance of counsel appearing before him. He should be sensitive to signals of inadequacy or default and respond in appropriate fashion if it appears that the result may be affected by the incompetence of counsel. That should be true even given crowded dockets and heavy case loads. If, in the short run, concern with incompetence of counsel were to impose some additional burdens on the trial courts, the long-term benefits from higher standards of lawyer performance should more than offset them. 
1281, 1281 (1952).
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